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State  Agency  PrograniS  and  Activities 

This  secticMi  in  a  roviev/  of  problem  r.reas  of  major  edvironi.i.'nt-rc-lar.ed 
profjrams  and  activities  as  well   as  progression  in  compliance  with  imporl.ant 
1973  legislation   in  the  following  state  departrnents :      IntergoverniU'^Jital 
Relations,  Health  arid  Environmental    Sciences,  Higliwaj's,   Lands,  and  Natural 
Resources.     Time  and  space  restrictions  limited  this  section's  breadth 
and  depth. 


^■ 


The  Substancp  of  Solutions^  /  2. '^"'^n' •  VW  Vo^-^  i  cc-  ^'irA.r) 
Introduction  /  \M  pA   \'U.:Ute  i 'irA  '\lc^d'■. 


I  The  activities  of  the  r^nviroiinictital  Quality  Council  (LQC)  in  executing 
th(^  renpon'-.ihilitics  imposed  by  the  Montana  rnvironinenlal  Policy  Act  (MII'A) 
1   not  covered  in  Part  I  are  reviewed  in  this  chapter.  The  council's  Iccjislative 
program,  field  tours  and  meetings  to  view  coal  development  and  land  use, 
reorganization,  and  revision  of  environmental  impact  statement  guidelines 
are  briefly  discussed. 

kZ-J  As  required  by  Section  69-6514,  this  chapter  also  contains  reviews  of 
•certain  environmental  programs  and  activities  of  selected  state  agencies. 
Those  reviews  primarily  relate  to  agency  efforts  to  implement  some  of  the 
most  significant  environmental  legislation  to  pass  the  1973  legislature. 
\ — J  The  EQC,  in  response  to  needs  perceived  by  council  members  and  staff, 
adopted  on  September  14,  1973  a  number  of  recommendations  for  legislation 
and  programs.  The  list  of  recommendations  concludes  this  chapter  and  this 
report. 
5gCJ)perations  p^j  pi.  |-lelo<' J 'V^  b^'^ 

The  First  Annual  Report  recorded  the  council's  concern  with  the 
problems  of  coal  development.  Acting  upon  this  concern,  the  EQC  sponsored 
a  fiel,d  tour  of  coal  development  areas  in  September  1972  that  enabled 
council  members,  legislators,  and  guests  to  observe  and  discuss  situations 
and  to  propose  solutions.  Observers  from  many  state  and  federal  agencies 
including  the  Council  on  Environmental  Quality  and  the  Environmental 
Protection  Agency  were  present.  Several  recommendations  relating  to 
coal  development  were  adopted  at  the  EQC  meeting  following  the  tour. 
.Among  these  were  a  recommendation  that  the  coal  task  force  prepare  a 


prtliininury  report  on  stale  coal   resources  ar,d  attendant  problems  of 

developnant  inc'ludincj  recoir.niendatioris  for  legislation  by  January  1,   1973/'" 

and  a  recommendation  for  a  production  tax  on  coal  . 

\Z-3  ^'^  ^'uly  19/3,   the  EQC  conducted  a  similar  tour  of  the  Mathead 

Valley  to  observe  a  wide  variety  of  land  use  situations  as  a  perspective 

from  v;hich  to  view  the  land  use  policy  study. 
■Hi 

C-3The  first  report  concluded  with  a  wide-ranging  group  of  recoiiimendations 

for  legislation^  programs,  and  policies  in  response  to  the  statutory 

directions  of  Section  69-6514.     The  L'QC  staff  assisted  EQC  legislative 

menbers  and  other  legislators  with  research  and  drafting  of  proposals 

to  iii;plemeiit  the  recommendations  and  responded  to  service  requests.     The 

services  of  Albert  U.   Stone,  faculty  member  of  the  University  of  I'ontana 

Law  School /on  sabbatical   leave,  were  retained  to  facilitate  this  effort. 

The  pap'ir,'''uridsrground  Natural   Resources'-','  in  Part  I  is  an  outgrowth  of  his 

research  on  ciiiinetit  doi'^ain  for  the  Senate  Judiciary  Committee. 

r  ""~\  FoVlo\.'inq  the  1973  legislative  session,  the  FQC  v;as  reorganized  with 

seven  new  members.     Senator  Elmer  Flynn  of  Missoula  was  elected  chairman. 
-t\l 

"CZi  If^  February  1973,  The  Ford  Foundation  awarded  the  EQC  a  grant  of 
5150,G0C  for  administrative  support  over  a  two-year  period  beginning 
January*  1,  1973.     The  grant  supports  the  EQC's  regular  administrative  work 
by  funding  tv/o  additional   professional   staff  positions  and  supporting 
services  and  travel   for  them,  as  well  as  providing  funds   lo  hire  con- 
su'ltants  and  graduate  students  from  University  system  units.     Most  of  the 
investigative  effort  funded  by  the  Ford  Fa'undation  grant  will    be  directed 
lov/ard  the  energy  and  land  use  policy  studies  discussed  in  Part  I.     Funds 
also  are  included  to  provide  partial    support  of  an  environmental   library 
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find  information  service  in  cooperation  v.'ith  the  V.'estern  Montana  Scientists 
C()ii!i;ii  ttco  fnr  Public  Information  and  the  University  of  Montana.  A  f'ort.ion 
of  th(>  'nloriiiation  service  1s  the  production  of  a  biweekly  newsletter 
rei'ortincj  iin|)ortant  environmental  actions  by  state  agencies  and  listiny 
current  environmental  itnpact  statements  (EIS)  filed  with  EQC. 
L-IjA  major  responsibility  of  EQC  is  administration  of  the  environmental 
impact  statement  process  of  MEPA.  This  function  is  accomplished  through 
ongoing  consultation  v;ith  executive  agencies  to  interpret  MEPA  and  the 
guidelines  as  they  apply  to  specific  agency  actions.  The  second  annual 
revision  of  the  guidelines  for  EIS's  was  tentatively  adopted  by  the 
council  on  July  28,  1973,  distributed  to  the  agencies  for  comment,  and 
finally  adopted  on  September  14,  1973.  A  tabulation  of  environmental 
impact  documents  filed  with  EQC  and  copies  of  MEPA  and  the  revised  guide- 
lines appear  in  the  appendix. 

\1_.' 1'^  primary  purpose  of  environmental  impact  statements  is  disclosure 
of  the  environmental  consequences  of  a  proposed  action.  This  openness  in 
government  decision-making  alerts  other  agencies  and  the  public  to  possible 
environmental  impacts  involved  in  proposed  actions  and  permits  closer 
coordination  between  agencies.  The  EQC  newsletter  is  used  to  inform  the 
public-about  EIS's  available  for  review  and  comment.  The  end  result  of 
the  impact  statement  process  is  a  systematic  balancing  of  economic, 
teclmiccl  ,  and  environmental  considerations.  Rigorous  examination  of 
alternative  actions  can  lead  to  agency  decision-mal<ing  with  significantly 
less  adverse  environmental  impact. 
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Department  of  Health  and  Environnental  Sciences  /  lOpt  ^<^-'6^c 
Subdivision  Requlation  /  i-'-|  -yt    V':\ Jf'i  ■  c^  V'c.'ul  (  \o. 


r----^  Passane  of  IIB  4G5  expanded  state  jurisdiction  over  subdivisions  b 
amending  tlie  preexisting  law  to  include  solid  waste,  protection  of  water 
({uality  for  agriculture,  industry,  recreation  and  wildlife,  and  sub- 
divisions with  [>arcels  up  to  and  including  ten  instead  of  less  than  five 
acres.  The  revised  rule  for  approval  of  v/ater  and  sewer  facilities  in 
subdivisions,  only  recently  approved  by  tlie  Board  of  Health,  is  a  decided 
improvement  over  the  previous  rule.  For  example,  the  new  rule  contains 
a  presumption  in  favor  of  community  water  supply  and  sewage  disposal 
systems;  an  increase  from  one-half  to  one  acre  minimum  lot  size  for 
individual  water  and  sewer  systems;  qualification  of  the  one  acre 
minimum  as  usable  area,  not  to  include  land  with  periodic  flooding  or 
with  extensive  rock  outcropping?;  instructions  to  assure  water  supply 
for  each  site;  recognition  of  irrigation  as  a  means  of  treating 
community  wastewater;  more  detailed  instructions  on  determining  maximum 
high  groundv/ater  elevation;  and  new  sections  on  storm  drainage  and  sub- 
division of  land  on  public  v/ater  supply  watersheds. 
C^  Meanv/hile,  the  department  continues  to  have  great  difficulty  in 
regulating  the  boom  in  subdivisions,  particularly  in  areas  of  surveillance 
and  enforcement.  It  is  questionable  whether  it  can  be  more  effective,  even 
under  the  new  law  and  rule,  without  additional  funding  and  staff  and  greater 
cooperation  at  the  local  level. 

(^-^  The  department  does  not  employ  any  person  to  work  full  time  on  sub- 
divisions. The  handful  of  people  working  on  subdivisions  spend  much  of 
their'  time  on  other  department  matters.  A  supplemental  appropriation  is 


■  proposed  for  fiscr.l  year  1975  to  hire  four  tnoro  people  to  work  full  time 

on"  subdivisions:  one  public  health  encjineer  to  direct  the  procji-am;  two 

sanitarians  for  field  inspection  and  to  coordinate  local  action,  and  one 

clerk-typist.  Subdivisions  should  receive  individual  status  and  a  budget 

should  be  appropriated  for  development  as  a  new  department  activity.  A 

more  interdisciplinary  staff  will  be  needed  to  cope  witli  the  provision 

in  the  new  law  protecting  water  quality  for  recreation  and  wildlife  and 

for  assessing  broader  environmental  impacts  of  subdivisions. 

CZlJk There  is  clearly  a  need  to  put  state  people  in  the  field  in  "liot-spot" 

or  trouble  areas,  such  as  Bozeman  and  Missoula,  in  a  capacity  similar  to 

the  district  field  office  in  Kali  spell.  Instead,  the  tendency  has  been 

continued  reliance  on  local  personnel  for  surveillance  and  enforcement, 

v.'hicli  in  many  cases  has  proved  ineffectual. 

CZ3  ^'1  areas  of  western  fiontana  wh.ere  subdivision  activity  is  great, 

county  sanitarians  are  often  unable  to  keep  up  with  their  \;orkload  in 

the  face  of  other  duties.  They,  like  department  personnel,  are  unable 

to  get  out  on  a  routine  basis  to  make  valid,  first-hand  observations  and 

evaluations  of  potential  or  actual  violations  of  regulations.  Another 

frustration  is  the  department's  repeated  inability  to  get  infractions 

throuph  the  county  attorneys  and  into  the  courts  where  action  can  be  taken. 

tii    ~ 
\.,_J.if^'^t  only  new,  but  existing  subdivisions,  add  to  the  burden  on  depart- 

nent  and  local  personnel.  A  large  percentage  of  subdivisions  in  certain 

areas  have  not  had  sanitary  ^restrictions  removed.  Many  violations, 

specifically  direct  contamination  of  surface  and  groundwaters,  remain 

undetected  and  unchecked.  Problems  arising  now  are  at  least  partially  due 

to  the  lack  of  a  wholistic,  comprehensive  planning  approach  in  the  past. 
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VS-~^  The  passage  of  SB  203  did  not  ease  the  load  and  lessen  the  responsi- 
bility  of  the  Department  of  Ileal th'\reqardinq  subdivisions.  The  new  ten 
acre  requirement  in  both  SB  208  and  IIB  465  will  substantially  increase 
the  number  of  subdivisions  that  must  be  reviewed.  The  broader  Innguaqe 
in  IIB  465  provides  a  statutory  base  for  continued  comprehensive  envii^on- 
mental  assessment  of  proposed  subdivisions.  And  the!  Hepartment  (Of.  lieaUi>- 
renains  the  only  state  agency  with  authority  over  subdivisions  and  thereby 
the  only  agency  responsible  for  assessing  the  wide-ranging  environmental 
impacts  of  subdivisions  under  the  Montana  Environmental  Policy  Act. 
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Department  of  llighvvays  j  l'!-^->^t  .-l:\e\A-~W^-'B>c>\oV  C  \q_ 

^^_;3ln  response  to  rising  publ  ic  concern  over  environmental  planning  of 
liighway  projects,  Congress,  in  the  Federal -Aid  llighv/ay  Act  of  1970, 
included  language  designed  to  ensure  that  each  state  v;ould  fully  consider 
the  impacts  of  all  proposals  for  highways  within  that  state.  The  guide- 
lines for  state  compliance  with  the  Congressional  directive  v/ere  trans- 
mitted to  the  Montana  Department  of  Highways  (MDH)  by  the  Federal  Highway 

Administration  (FHWA)  on  September  26,  1972. 

Til 
,\ZinThe  guidelines  emphasize  the  process  approach  rather  than  the  traditional 

project  approach.  As  their  major  objective,  the  states  are  to  be  sure  that 

factors  of  economic,  social,  and  environmental  (ESE)  significance  are 

Incorporated  into  highv/ay  decisions.  Four  fundamentals  must  be  considered 

in  this  procedure: 

1.  Identification  of  highway  impacts; 
■+7 

2.  An  interdisciplinary  approach  to  highway  planning 

+7 

and  design; 

3.  Involvement  of  other  agencies  and  the  public;  and 
-f7 

,~J^'  Alternatives  to  the  highway  proposal, 
tl  I  "   " 

Y"^^  All  of  the  above  considerations  and  other  more  detailed  procedures 

outlined  in  the  federal  guidelines  must  be  embodied  in  a  document  setting 

forth  the  MDH  plan  of  action.  This  document,  commonly  called  the  "Action 

Plan,"  had  to  be  submitted  for  approval  to  the  FHWA  by  June  15,  1973.  The 

FHWA  will  not  give  location  approval  on  projects  after  November  1,  1973 

unless  the  Action  Plan  has  been  approved. 


rillli  I'f'C  MDH  initiated  progress  toward  development  of  the  Action  Plan  by 
appointing  an  Action  Plan  coordinator  from  among  the  staff  of  the  Frecon- 
struction  Bureau,  Engitiesrinn  Division.  A  Helena  consulting  firm  v/as  then  * 
engaged  to  design  the  p'locess  for  achieying  agency  and  public  involvement 
in  formulating  the  plan  and  to  draft  the  plan  itself.  The  supervisor  of 
the  Preconstruction  Bureau  and  the  chief  of  the  Planning  and  Research 
Bureau  also  oloyed  key  roles  in  developing  the  plan  for  the  department. 
C"~3  An  initial  attempt  to  enlist  agency  participation  in  formulating  the 
Action  Plan  v;as  made  March  1,  1973  in  a  letter  from  the  director  of  highvays 
to  the  heads  of  appropriate  state  agencies.  A  meeting  vjas  called  for  March 
7  at  whicti  i2  of  the  18  invited  agencies  were  represented.  This  "State 
Agencies  Liaison  Group,"  a",  it  was  later  called,  was  briefed  on  the  Action 
Plari  concept  and  asked  to  identify  specific  areas  of  agency  responsibility 
for  FSF.  concerns. 

C-JH^fi  a?""  effort  to  gain  maximum  interaction  between  the  disciplines  likely 
to  be  most  concerned  witli  the  develoi)ment  and  implementation  of  the  Action 
Plan  <\r]d   to  provide  them  with  more  direct  input  into  the  plan  preparation, 
an  "A.ction  Plan  Steering  Comji-ittee"  was  proposed  to  consist  of  representative; 
from  the  Departments  of  Fish  and  Game,  Intergovernmental  Relations,  Natural 
Resources  and  Conservation,  Health  and  Environmental  Sciences,  Mighv;ays, 
and  the  Environmental  Quality  Council.  The  liaison  group  and  steering 
coiunittee  met  with  the  plan  coordinator  and  consultants  on  several  occasions 
over  a  three- month  period  until  a  draft  plan  was  finally  roughed  out. 
Meanv.'hile,  several  hundred  invitations  far  comment  were  mailed  to  public 
"Interest  groups,  legislators,  and  other  individuals.  However,  response 
'.\'as  meagei' .  Two  public  hearings  were  held  in  Helena  but  turnout  v/as 
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relatively  light  for  meeting. on  a  topic  with  such  far-, -caching  implications. 
--iTho  Montana  Action  Plan  was  transmitted  to  the  FIIHA  on  June  15,   1973. 
r-asicall,.,   the  plan  consists  of  a  process  for  evaluating  tSl  considerations 
and  for  enlisting  agency  and  public  involvement,  superimpos,,!  onto  existing 
HDil  procedures  for  planning,  location,  and  design  of  highway  projects.     The 
functional   "heart"  of  the  Action  Plan  consists  of  the  three  impact  evaluation 
aroups:     the  Impact  evaluation  Unit-an  in-house  HDII  staff  group  with  rsi; 
expertise,  the  Impact  Evaluation  Group-an  interagency  l,igh-level   ESE  review 
group  consisting  of  representatives  from  appropriate  state  agencies  (an 
extension  of  the  steering  co«ittee  with  possibly  an  additional  agency  or 
two),  and  the  Impact  Evaluation  Team-a  highly  flexible,  ad  hoc  project 
study  tea»,  consisting  of  the  Impact  Evaluation  Unit  plus  agency  representa- 
tives and  consultant  expertise  as  appropriate  on  a  project-by-project  basis. 
Although  the  impact  evaluation  groups  are  only  advisory  in  capacity  with 
no  real  decision-making  functions,  the  process  would  still  allow  for  agency 
notification  and  Input  at  a  much  earlier  stage. 

CriHuch  Of  the  effectiveness  of  the  Action  Plan  will  center  on  the  multi- 
disciplinary  competency  of  the  in-house  Inipact  Evaluation  Unit.     At  the        ' 
time  Of  this  writing  the  unit  consisted  of  a  wildlife  biologist,  a  land 
use  planner,  a  horticultural  1st,  and  a  coordinator.     This  is  the  total 
unit  as  currently  envisioned  by  the  Department  of  Highways  and  as  such 
would  fall   short  of  the  recommendations  made  by  EQC  on  April  27.  1973. 
In  addition  to  these  positions  the  EQC  advised  the  department  to  staff  an 
ecologist.  a  landscape  architect,  an  engineering  geologist,  and  an 
economist.     Hithout  these  additional  positions  it  Is  doubtful   that  the 
department  can  fulfil,  other  recommendations  made  by  EQC.     involve,„ent  of 
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environment.sl  design  nrts  in  highway  location  and  design,  and  assessment 
of  costs  and  benefits  not  easily  expressed  in  dollar  equivalents,  including 
envi ronuiental  anioni ti es . 

CT"^' Prel  ininary  feedback  from  the  FflWA  indi:atcs  ceaeral  agreement  with 
tlie  Unit-Tearii-Group  concept  for  impact  evaluation.  The  Action  Plan 
coordinator  believes  that  the  minor  differences  batv/een  the  FliVJA  and  the 
department's  Action  Plan  can  be  resolved,  however  the  plan  remained  un- 
approved at  the  November  1  deadline  end  the  FHWA  therefore  began  withholding 
location  approval  on  federally  sponsored  road  projects  in  Montana.  In 
spite  of  the  delay,  the  Montana  Action  Plan  is  reportedly  furtlier  along 
than  those  from  other  states  in  this  region. 

CZ-TNo  separate  funding  has  been  established  for  the  adr^iinistration  of  the 
Action  Plan.  All  financial  support  will  come  froiii  state  and  federal  gas 

tax  revenues  that  support  the  department's  general  opey^ating  budget. 

-t\j 
CTTZIIvf't'  current  project  study  notification  letters  sent  by  the  department 

owe  their  wide  circulation  and  environmental  overtones  to  the  Action  Plan 

development  process.  What  had  begun  as  a  strictly  engineering  docun.ent 

has  now  evolved  into  a  solicitation  for  general  environmental  comment. 

This  is  probably  the  first  and  to  date  tfie  only  concrete  accomplishment 

of  the  Action  Plan  process. 
Til  " 

Z~^  ^^   't'''*-"  "1^''9  '"'''rS'  ^'-^^^   process  is  intended  to  avoid  damaging  environ- 
fp.ental  mistakes  and  social  disturbances,  and  of  course  to  save  money. 
i-!ith  the  multi-interest,  mul tidisciplinary  input  envisioned,  the  Action 
Plan  would  enable  road  builders  to  avoid. conflicts  with  unstable  geologic 
conditions^  prime  agricultural  land,  natural  areas,  and  personal  and 
corr.munity  values  and  services  and  other  factors  that  should  be  considered 
in  highway  building. 
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and  Department  of  State  Lands  ■  JIO-  .'.'v\o 


Y'v-^ 
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|Saj,;py  Creek  Rail  Line 

/// 
£-;;2.""i  Events  leading  to  the  approval  of  easements  for  rights -of -v/ay  for 

the  lUirl  iii'jLun  Morthcrn  (UN)  rail  line  construction  along  Sarpy  Ct-eek 
iriui.trate  problems  of  agency  compliance  with  the  |)roceclure'.  and  policies 
of  the  Montana  rnvironniental  Policy  Act  (MtPA)  when  agency  approval  or 
iurisdiction  is  restricted  to  a  limited  aspect  of  a  major  project. 
Z^l^^Q   >'ai"i  "line  originates  near  Sanders,  Montana,  about  five  miles 
east  of  Hysham,  in  Treasure  County,  and  extends  south  for  36  miles  to 
the  proposed  site  of  Westmoreland  Resources  coal  mine  in  Big  Horn  County. 
[^^  \'t\Q   construction  involves  grading  and  track  placement  by  BN  and  its 
contractors  ever  the  3G-mile  route.  Rights-of-way  claimed  vary  from  100 
to  275  feet  in  width.  The  alignment  as  proposed  crosses  old  U.S.  10  as 
well  as  secondary  and  county  roads  at  five  locations  at  grade.  The 
proposed  line  also  crosses  Interstate  94  with  a  grade  separation. 
r^A  Current  mining  plans  anticipate  start-up  traffic  from  the  mine  at 
one,  110  unit  car  train  each  way  five  days  a  week.  Contracts  for  coal 
have  been  signed  with  four  utilities  to  supply  7G.5  million  tons  of  coal 
over  a  20-year  period.  The  coal  reserves  proposed  for  mining  have  been 
leased  from  the  Crow  Indian  Tribe.  These  reserves  total  34,000  acres. 
An  ad  by  Westmoreland  Coal  Company  in  the  April  3,  1972  issue  of  U.S. 
News  and  VJorld  Report  stated  that  the  company  had  amassed  an  estimated 
one  billion  tons  of  surface  minable  coal  in  eastern  Montana  for  gasifi- 
cation and  electrical  qeneration.        • 

[.■] /On  February  10,  1972  Department  of  Highways  and  BN  representatives 

met  in  Billings.  During  the  discussion  the  proposed  construction  plans 
for  the  Sarpy  Creek  line  were  mentioned  with  a  print  describing  the 


Interstate  94  crossing  presented  to  the  highway  depait  tmcnt.     This  meeting 

v/as  voVlov/ed  up  by  n  Fchniary  28,  1972  Tetter  thcit  officially  sot  in 

'"otioi")  t!"ie  Dcpartiiifi'vc  of  Highway:',  procedures   for  the  consideraticm  or 

easements  (1).     In  addition  to  tlie  BN  declaration  of  intent  to  construct, 

'(\ips  describing  the  proposed  truckage  route  and  proposals  for  railroad 

crossings  v/ere  presented,  A  desire  to  maintain  confidentiality  vms 

expressed  in  the  BN  letter: 
/  7 
"kSe  do  not  desire  to  publicize  our  proposed  track 

i,    construction  as  yet  since  the  right-of-way  must 

?  / 
^>'     /  still   bo  acquired.     However,  since  our  schedule 

for  completion  of  this  track  is  tight,  v;e  must 

i^     initiate  action  vn'th  the  State  at  this  time  for 

\ 


I  approval  of  the  proposed  railroad-highway  crossings." 
The 'Bf!  desire  for  confidentiality  was  in  direct  conflict  with  the  duty  of 


t/ 


the  highway  department  to  give  full  disclosure  under  MEPA  requirements. 
™-j;-j  In  a  memorandui-!!  to  the  files,  the  Department  of  Highways  found  that 
the  several  crossings  of  highway  right-of-v/ay  "will  have  no  significant 
effect  upon  the  quality  of  the  human  environment."  The  memo  does  concede 
that  ''in  the  areas  of  the  grade  crossings,  the  environment  might  be  con- 
sidered to  be  affected  due  to  the  added  hBzard  to  the  traveling  public." 
Assessment  of  this  hazard  by  the  Department  of  Highv.'ays  concluded  that 
with  the  proper  warning  and  _signal  devices,  the  fiazard  should  be  minimal. 
It  was  further-  concluded  that  because  the  project  was  totally  financed 
and  undertaken  by  BN  that  "any  adverse  effects  on  the  environment  caused 
by  this  project  should  be  taken  into  account  at  the  time  the  ICC  interstate 
Commerce  Commission]  approves  construction  of  the  new  track  because  the 


involvement  with  highway  riyht-of-way  is  but  a  small  fraction  of  the 

railway's  total  involvement  with  the  e'V/ironmeiVi. " 

r-^'j  In  view  oi  lliis  position,  progress  toward  granting  the  easement 

was  made  when  an  agreement  on  the  provisions  of  the  Interstate  94-Sarpy 

Creek  Rail  Line  crossing  easement  was  obtained  on  April  7,  1972.    i(  f,^^^ 

^^;;iZ-lOn  the  same  day  Representative  William  Christiansen,  nov/  It;  governor, 

inquired  during  an  EQC  meeting  \vhether -BfH(vCrUT<rn?e--;  •&tti:t4-;=eti^^ 

envir^onmental  impact  statement  (EIS)\  under  MEPA  inasmuch  as  an  easement  to 

cross  state  lands  would  be  required  from  the  Department  of  State  Lands. 

Subsequent  to  the  discussion  Rc-feeher^-rtew-bj!,,  EQC  director/ was  asked  by 

the  EQC  to  confer  with  the  Department  of  State  Lands  and  notify  it  that 

issuance  of  the  desired  easements  &>.?»<  be  preceded  by  the  preparation  of 

evS  ^\  ^,  .   ,^ 

an  <^■^••i4^^■sw/^-t:rV4,r^i?3>^?'i?iC'&^^^^^^^^  the  provisions  of  MEPA.  *V'U-'^  ^^-'^•'^ 

XZIjJ^^   August  23,  1972  the  Department  of  State  Lands  received  an  appli- 
cation from  BN  for  easements  across  two  sections  of  state  school  lands. 
In  a  September  22,  1972  letter  fromystate  landsly the  EQC  was  notified 
that  an  easement  application  had  been  received.  That  letter  also  stated 
that  preliminary  assessments  of  the  impacts  to  state  lands  attributable  to 
the  rail  line  indicated  minimal  adverse  influences.  It  was  noted,  hov/ever, 
that  the  rail  line  had  much  greater  significance  in  its  secondary  influences-- 
"the  rail  line  is  a  ncessary  preliminary  to  a  mining  development,  which  is 
undoubtedly  predicated  on  a  market  demand,  which  in  turn  may  well  have 
some  relationship  to  a  national  energy  crisfs,  real  or  imagined."  The 
letter  requested  further  clarification  of  the  extent  of  review  expected  by 
the  EQC  of  the  Department  of  State  Lands.  This  request  was  made  with 
particular  reference  to  EQC  criticism  of  the  manner  in  which  a  similar 
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oasemcnt  application  (Montana  Power  Company  application  for  an  easement 
for  thfi  His--.oula  to  Hamilton  Bittorroot  power  transmission  line)  had  been 

handled. 
til 

m-\Oi^  Septeniber  28  th;.-  tQC  advist;'  the  Departifi'-nf  of  State  Lands  that 

although  an  exhaustive  examination  of  the  total  impact  of  Montana  coal 
development  was  not  expected,  the  I- IS  should  address  not  only  the  specific 
act^iori  in  question  but  also  its  cuir;ulat1ve  impacts. 
^^^13111^ An  alternative  that  might  relieve  the  Department  of  State  Lands  from 
bearing  the  entire  burden  for  preparing  an  FIS  was  discussed  in  the  letter. 
This  option  rested  on   the  contention  that  the  ICC  must  file  F.IS's  on  i.'.!.t.* 
pe)mit  actions  for  construction  and  operation  of  rail  lines.  This  con- 
tention was  subsequently  conveyed  to  the  President's  Council  on  Fnviron- 
niental  Quality  through  a  letter  from  the  Montana  Coal  Task  Force  that 
stated: 

"Your  assistance  is  solicited  in  establishing  the 
policy  that  any  federal  peiirrit,  license,  or  official 
approval  of   railroad  extension,  spur,  upgrading,  or 
other  construction  in  relation  to  Montana's  coal 
fields  be  preceded  by  an  environmental  impact 
statomerrt  from  the  Interstate  Commerce  Commission 
as  required  by  the  Environmental  Policy  Act  of 
1969." 

The  letter  further  requestp_d  that  the  substance  of  such  an  FIS  not  be  confin 
solely  to  the  impact  of  the  railroad  bed  but  that  It  consider  the  secondary 
imnacts  of  the  developments  served. 


i-l 
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/;::'V  However,  receipt  of  the  easement  application  by  the  Department  of 
State  Lands  v;as  preceded  by  receipt  of  plans  for  the  rail  line  developmrnt. 
The  department,  recognizing  the  controversy  surrounding  coal  dovelopaient, 
requested  an  environmental  analysis  of  the  proposed  action  which  was 
submitted  on  June  20,  1972.  This  impact  analysis  v;as  rejected  by  the 
department  as  inadequate.  BN  was  directed  to  prepare  a  second  draft. 
This  draft  was  circulated  for  comment  on  October  5,  1972  and  resulted 
in  the  preparation  of  a  third  environmental  impact  analysis  that  was 
ap[)ended  to  the  Department  of  State  Lands  draft  EIS  and  released  on 
December  1,  1972.  The  next  day,  the  department  received  the  order 
issued  by  federal  court  in  condemnation  action  taken  by  RN  against 
Sarpy  Creek  landowners,  Montana  C.  Garverich  and  Leslie  Criswell.  Tlie 
court  found  the  Sarpy  Creek  line  to  be  an  industrial  spur  and  not  a  line 
extension,  and  therefore  not  subject  to  ICC  approval.  The  order  further 
found  that  the  use  for  which  the  railroad  sought  the  property  was  a  public 
use  and  that  the  taking  of  the  property  v/as  "necessary"  wittiin  the  legal 
definition  of  that  term. 

/::II7  P^^'ing  the  course  of^'State  landsi  consideration  of  the  BN  easement 
application,  the  Department  of  Highways  issued  an  easement  to  cross  under 
Interstate  94.  Construction  of  the  rail  bed  was  consequently  commenced 
along  much  of  its  length.  In  the  draft  EIS  the  Department  of  State  Lands, 
in  response  to  this  agency  action,  stated: 

The  Department  of  Highways,  the  lead  agency,  did  not  think 


this  action  significant  enough  to  require  an  impact  state- 
ment. Since  there  is  no  state  control  over  routing  of 
rail  lines,  both  this  Department  and  the  public  are  now 
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confronted  with  a  fait  accompli.  The  Vine-  is  being 
J    constriicted  now;  and  any  asse^-sment  of  its  impact  is 
V    Ifundamentall.v  a  justification  or  description  of  action 


(resulting  from  a  decision  that  has  already  been  made. 
In  view  of  the  above  statement  and  upon  consideration  of  the  mattei-  during 
the  Land  Board  meeting  of  February  20,  the  easement  to  cross  state  lands 
\;ds  issued, 
^^^[[^^With  grade  construction  progressing,  construction  of  the  railroad  bed 
across  Montana  Secondary  llighv.'ay  415  south  of  Sanders  began.  In  response 
to  this  action  the  Treasure  county  coiTir.iis  si  oners  and  the  Board  of  School 
Trustees  for  the  Hysham  Public  Schools  filed  suit  in  district  court  en 
December  4,  seeking  an  injunction  against  BN,  Joe  Mayo  and  Sons»  Inc., 
and  Morrison  Knudsen,  Inc.  from  building,  constructing,  or  erecting  any 
road  bed  grade  or  fill  over  any  public  road  in  Treasure  County,  Montana 
until  such  time  that  they  shall  have  a  legal  right  to  do  so. 
'C3.This  petition  rested  on  the  facts  that  the  Montana  Secondary  Highv/ay 
No.  415  and  the  public  roads  intersecting  and  coterminous  with  it  would  be 
crossed  7  times  by  the  proposed  rail  line  and  that  Secondary  Highway  415 
and  the  other  public  roads  are  within  the  governmental  jurisdiction  of  the 
county  ,con:missi oners. 

C-O"'"^"'-  complaint  contended  that  BN  and  Its  contractors  in  the  second  v/cek 
of  I.'ovcmber  began  to  grade  and  fill  over  a  county  road,  creating  a  hazardous 
condition,  "likely  to  produce  grievous  bodily  liarm  to  the  traveling  public 
and  t;;e  sdiool  children  riding  school  bu,ses,  and  others  lawfully  using  said 
public  roads."  The  complaint  continued  that  unless  the  railroad  and  its 
contractors  were  enjoined,  roadbed  fills  and  grade  would  be  constructed  over 
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the  same  public  road  and  other  public  roads  in  Treasure  County,  creatine] 
hazardous  conditions.  The  temporary  enjoininrj  order  was  issued  on 
December  G,  19/2  wi  i.h  i.he  railroad  and  its  contractors  ordered  to  appear 
in  court  on  January  23,  1973  to  show  cause  why  the  temporary  restraining 
order  should  not  be  made  permanent. 

CTIvThe  action  resulted  in  the  railroad's  agreement  to  install  electronic 
signal  devices  on  three  of  the  railroad  crossings  and  the  elimination  of 
two  crossings  by  route  relocation. 

nrvOn  March  12,  1973  the  Department  of  Highways  asked  the  EQC  whether 
the  department  should  proceed  with  the  granting  of  the  easements  across 
higb.way  properties  in  view  of  the  action  taken  by  the  Department  of  State 
Lands  after  preparation  of  the  EIS.  The  EQC  replied  that  there  was  no 
obvious  further  reason  to  delay  granting  the  easement  considering  that 
construction  had  progressed  to  where  further  evaluation  would  be  after- 
the-fact  and  therefore  futile.  The  letter  continued: 

"N-^'tvaluatiDn  of  the  environmental  impacts  of  the  Sarpy 
1  Creek  line  should  have  begun  over  a  year  ago  when  the 

',BN  in  their  letter  of  February  28,  1972  initiated 

I 

'action  with  the  department  to  acquire  an  easement  for 
J/  [crossing  Highway  94.  This  was  not  done.  A  number  of 
'•Ai'     secondary  adverse  consequences  which  could  have  been 
identified  in  an  environmental  impact  statement 
initiated  at  that  early  date  and  possibly  prevented 
were  the  result.  Among  these  were  the  crossing  problems 
1  which  necessitated  suit  by  Treasure  County  and  the 
\apparcnt  encroachment  on  the  Sarpy  Creek  flood  plain 
...by  the  rail  line." 


The  Departniont  of  Highways  was  then  advised  thot  in  future  coses  \:'nQre 
other  development:;  like  the  Sarpy  Creek  line  that  tire  subject  to  the 
Utility  Siting  Act  are  at  issue  and  wil"!  cross  highv/ays,  the  Departi:i(nit 
of  Hicjhv/c)ys  could  be  lead  aqericy. 

LlZ\l^n  a  response  to  the  EQC  the  Department  of  Highways  again  contended 
that  the  issuance  of  an  easement  is  not  a  significant  action  requiring 
the  preoaration  of  an  EI.S. 

V^^^The  final  statement  of  EQC  stance  was  set  forth  in  an  April  10  letter 

that  stated  that  in  general  the  council  concurred  with  the  opinion  that 

issuance  of  an  easement  is  not  a  major  action  within  the  definitions  of 

MF.PA.  Hov/ever»  in  cases  v/here  granting  on  an  easBrient  clearly  results  in 

cuiiiulative  or  secondary  adverse  impacts  of  significance  EIS  shall  be 

prepared, 

Cliri'^'-  Sarpy  Creek  case  seems  clear.     The  Departi'ient  of  Highv/ays  coiTsnitted 

the  state  to  a  course  of  action  with  secondary  environmental  consequences 

so  r.ignih'cant  that  the  people  of  the  area  had  to  seek  court  action  for 

relief.     No  other  state  agency  had  the  jurisdiction  or  tlie  expertise  to 

evaluate  the  engineering  and  safety  of  the  several  crossings  of  the  line 

which  became  possible  through  the  granting  of  the  easement  across  Interstate 

94.  > 
"The  highv/ay  department  did  concede   that  the   environment  might  be 

a'i'fectedi    but   tliis  was   acknowledged   only  in  a.  inemo   to   the   files, 

v.'hicli   was  not  puMicly  disclosed.      An  environmental    impact 

statement  would  have  provided   the   necessary  disclosure. 

C-l""^7  txami nation  of  this  case  study  leads  to  several   conclusions. 

i'lT-T"..;  A  basic  problem  in  the  Sarpy  Creek  ca:>e  was  the  lack  of  comprehensive 

jurisdiction  on  the  part  of  any  state  agency.     Since  the  ICC  lacked  jutis- 

diction  and  therefore  res[)onsibil  ity  under  NEPA  for  environmental   reviev;, 

it  fell   to  state  agencies  frustrated  by  limited  jurisdiction  to  impU'tnent 

MfiPA.     One  agency,  Department  of  Higfiv/ays,  should  hdve  been  tfie  lead  agency 


but  failed  to  issue  an  tlS  on  its  key  enabling  action  of  granting  an 
easement  across  the  interstate  right-of-way.  The  other,  Department  of 
Slate  Lands,  made  the  effort,  but  too  late  to  do  more  ttian  discuss  a 
pro^'ect  already  underway. 

cm  If  ttie  environmental  impact  review  process  had  been  implemented 
at  the  earliest  possible  moment  by  the  involved  agencies  and  the  draft 
ns  promptly  circulated  to  other  state  agencies,  the  two  county  govern- 
ments, and  the  public,  it  should  have  been  possible  to  foresee  and  fore- 
stall some  of  the  adverse  consequences  of  the  project  such  as  the  suit 

arising  from  failure  to  provide  crossing  safety  and  encroacliment  on  the 

-^ 
flood  plain  of  Sarpy  Creek.  f1fef^"*tt3^^-y-crto'e>=ifr&s4 

^^^[^^The  Montana  legislature  has  established  a  policy  of  comprehensive 

review  of  one  category  of  major  construction  projects  by  its  passage  of 

the  Utility  Siting  Act.  The  same  policy  should  be  extended  to  projects 

like  the  Sarpy  Creek  railroad,  major  pipelines  and  aqueducts  not  covered 

by  the  Utility  Siting  Act.  Effective  review  could  be  accomplished  and 

the  public  interest  much  better  served. 


^ 
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J  Lrtorature  Cited    [_  \;i  ^A  \\ov<,e\  -a'-  i\ 

Personal  commum" cation'  with  Mr    r    r    n,i. 

Montana  lligh^^ay  ConH,ission!  Oct."  9!  ^973'       "''"'  ^''^^1  ^'^^'■^-^  ^'nit, 
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DeportKient  of  Intcrgovcrnrinntal    Relation_s_/  10^^  CoAa.U^-,o.:;e<:-.Vi   CAc 
Impleiiientatinn  of  Sn  ?m]  l-f  j,f-  l|e.loe-VNCa.'Qy-^<c^   C(e  '  ^''^''•^■'■■^-'■-^- 

Lzr-Slhe  Montana  Subdivision  and  Plattinc,  Acc(sa  ?mj  ;;as  signed   into 
law  l.y  tho  governor  on  April   2.   19/3  and  became  effective  on  July  1.   1973. 
The  act  directs  the  Division  of  Planning  and  Economic  Development,   Depart- 
ment of  Intergovernmental   Relations   (IGR)   to  prescribe  minimum  rules  and 
requirements  for  local    subdivision  regulations  and  uniform  surveying  and 
rnonumentation  standards  by  December  31.   1973.     Before  July  1,   1974  every 
Montana  town,  city,  and  county^.ust  adopt  local   regulations  that  meet 
these  requirements,     {SoM^gisUiU^Li'iJi^t^y-^~~^£^dii::i',  ^'1  ^<- < 
C=.1The  division  ,,v,5  quick  to  enlist  the  aid  of  other  st.te  agencies  t^-'-t'?' 
develop  the  content  .nd  review  procedures  for  the  environmental  assessment 
required  l,y  the  law.     In  early  May  each  of  the  eight  agencies  represented 
on  the  State  Agency  Review  Committee  was  asked  to  identify  the  conditions 
under  which  it  .,ay  wish  to  review  a  proposed  suhdivision,  to  identify 
specific,  objective  information  that  must  be  provided  by  the  subdivider 
to  permit  meaningful   review  and  comment,  and  to  suggest  sources  of 
Information  that  will   be  required  of  the  subdivider. 
err;  With  tho  environmental  assessment  requirement  of  SB  208  and  the  Form 
n.S.   91   required  by  the  Department  of  Health  and  Environmental   Sciences 
(DHES)  for  its  review  of  water,  sewer,  and  solid  waste  aspects  of  sub- 
divisions (see  DHES.  Subdivision. Regulation,  in  this  section),  a  subdivider 
would  have  to  complete  two  separate  forms  fo,  reporting  on  environmental 
aspects  Of  a  proposed  subdivision  for  local  and  state  review.     The  IGR 
staff  therefore  initiated  a  cooperative  effort  with  DHES  to  combine  the 
two  forms  into  one  document  requesting  information  of  mutual    interest 


]f>' 


to  both  aije.'.cier.  and  of  particular  interest,  to  one  or  the  other  under  their 

separate  jurisdictions.  This  task  has  been  accomplished  and  should  result 

in  substantial  savings  in  time  and  paperv.'ork. 
tM  (I 

Uin3Th?  role  of  state  aqenries  in  reviewing  enviroriiiiant'il  assessments 
prepared  in  accordance  with  the  Montana  Subdivision  and  Platting  Act  is 
explained  jn  the  following  paragraph  taken  from  a  May  11,  1973  IGk  meino: 
[The  state  agencies  participating  in  the  review  process 
will  not  have  authority  to  approve  or  disapprove  sub- 
divisions. They  may  recommend  against  a  subdivision 
or  suggest  design  changes  which  would  reduce  negative 
environmental  and  com/iiunity  impact.  The  agency  review 
will  provide  state  expertise  and  information  to  aid 
Y^       I  decision  making  on  the  local  level.  Agency  review 
will  assist  county  cominissioners  and  county  or  city- 
county  planning  boards  in  their  review  of  subdivision 
and  preliminary  plats.  The  reviewing  agencies  will, 
in  essence,  serve  as  consultants  to  local  governments. 

V. 3-'tate  agency  comments  on  the  environmental  assessment  should  also  be 

available  to  the  public  to  provide  for  citizen  review  of  the  commissioners' 
decision.  Agency  comments  and  transcripts  of  public  hearings  on  the 
assessment  should  be  made  available  to  DHES  as  early  as  possible.  This 
procedure  will  help  DUES  decide  whether  to  file  a  negative  declaration 
or  a  droft  environmental  impact  statement  (EIS)  and  in  many  cases  where 
a  draft  F.IS  is  necessary  this  procedure  may  eliminate  the  need  for  a 
final  lJS,  H   is  inevitable  that  many  state  agencies  will  receive  for 
review  two  documents  assessing  environmental  impact  of  some  of  the  larger. 
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niO)'o  controvorsial  subdivisions.  For  other  organizations  and  individuals, 
howover,  the  TIs  preparod  by  DHE5  shall  be  tho  onl}'  environnipntol  renort 
ava  il  a  hi  (;. 
'Lr:"^Wiih  th(?  60-ddy  decision  time  specified  in  SB  208  it  will  be  impossible 
in  iiv.ny  cases  for  DHES»  given  its  obligation  under  the  Montana  Environmental 
Policy  Act  (MEPA)  to  prepare  impact  statements  on  subdivisions,  to  come  to  a 
decision  on  the  adequacy  of  water,  sewer,  solid  wasteland  other  environmental 
factors  before  the  subdivision  is  approved,  conditionally  approved,  or  dis- 
approved by  the  local  governing  body.  Since  tht^  DHES  will  not  participate 
in  review  of  SB  208  assessments,  and  the  local  governing  body  and  planning 
board  will  not  have  the  benefit  of  such  review,  the  decisions  of  the  three 
authorities  may  occasionally  be  in  conflict.  The  60-day  period  under  SB  208 
is  obviously  too  short  to  incorporate  MEPA,  considering  the  time  required 
lor  drafting  impact  statements.  The  period  for  agency  review  can  be 
effectively  lengthened,  however,  by  waiting  to  certify  completeness  of  the 
assessment  and  starting  the  clock  at  the  time  it  is  received  by  IGR.  The 
division  !ios  instead  chosen  to  start  the  clock  at  the  time  of  presentation, 
which  shall  be  at  least  15  days  prior  to  the  monthly  meeting  of  the  local 
planning  board.  This  was  done  to  avoid  more  frequent  board  meetings  and 
will  in  effect  give  state  agencies  only  three  working  weeks  to  review  sub- 
division assessments, 

•ill 
[H/^"  August  the  division  prepared  a  discussion  draft  of  model  subdivision 

regulations  and  distributed  copies  to  85  agencies,  organizations,  and  citizen 
groups  for  comment.  In  September  the  division  held  10  seminars  across 
Montana  to  discuss  the  regulations  and  the  act.  Over  600  copies  of  the 
discussion  draft  were  distributed  at  those  meetings.  As  a  result  of  comments 
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and  points  of  view  received  durlncj  r.einiMarG  an>i  from  revievn'ng  agencies 

and  , organizations,   the  proposed  rules  were  significantly  revised. 

t7'.rr.\0n  October  ?h  the  division  circulated  proposed  rules  for  the  riiiniiiuin 

content  of  local   regulations,  suggested  model   subdivision  regulations, 

and  a  draft  EIS  prepared  in  compliance  v/ith  M£('A.     On  Noveniber  2G  the 

division  will   hold  a  public  hearing  in  Helena  and  on  December  14  it  will 

file  the  revised  rules  with  the  secretary  of  state. 
'HI 
l!r^\  T*ie  niiniiPuii  subdivision  regulations,  including  the  community  and 

environmental   assessments,  are  designed  to  guide  local   planning  officials 

and  to  broaden  the  data  base  available  to  local  governing  bodies  so  that 

they  niay  make  more  informed  decisions.     The  regulations  should  result  in 

a  snore  uniform  quality  of  development  and  help  to  prevent  the  haphazard 

and  environmentally  destructive  type  of  subdivision  now  common  in  Montana. 
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Department  of  Natural  Resources  and  Conservation^  \OrA-  CM^.W  ^^\r.'^.C-^    Cici 

rnerny  Planning  -.  \  \h  H^iVTrTu^A  Toi.'D  CLC  ■■ 

/_::;\To  deal  v/ith  the  demand  for  Montana's  energy  resources  and  water  and 
dt  the  same  time  plan  for  future  needs  for  these  resources,  the  legislature 
passed  the  Utility  Siting  Act  of  1973.  Reponsibil ity  for  its  implementation 
was  delegated  to  the  Department  of  Natural  Resources  and  Conservation  (DNRC). 
The  legislature  showed  foresight  in  providing  an  adequate  level  of  funding 
for  implementing  this  act  through  the  energy  producers'  license  tax  and  the 
substantial  filing  fee. 

-2:z::\In  July,  the  Division  of  Energy  Planning  was  formed  within  DNRC.  It 
is  to  be  composed  of  a  interdisciplinary  staff  of  strong  expertise  that  can 
deal  with  all  the  implications  of  energy  planning-social ,  economic,  and 
environmental.  To  date,  only  half  of  the  staff  positions  are  filled,  which 
has  limited  the  division's  scope. 

Cr\  The  division  is  involved  primarily  in  administering  the  construction 
permit  system  of  the  Utility  Siting  Act.  Eight  applications  for  pennits 
have  been  received  so  far.  and  of  these,  the  five  minor  ones  have  been 
finished.  The  magnitude  of  the  remaining  three,  hov/ever.  is  much  greater 
and  will  take  longer  to  process.  These  include  a  230  kilovolt  transmission 
line  from  Billings  to  Great  Falls,  the  associated  facilities  for  Colstrip 
projects  1  and  2.  and  the  total  facilities  for  Colstrip  3  and  4 
/:r:yThe  division  has  nearly  completed  its  first  draft  of  proposed  rules 
_   and  regulations  for  implementing  the  siting  act  and  expected  to  release 
them  for  com.ment  sometime  in  November.  It  was  hoped  that  the  division 
might  also  suggest  amendments  to  the  siting  act  to  improve  and  strengthen 
it.  but  limitations  upon  staff  and  time  have  not  allowed  for  this. 


r.T""-A  Other  efforts  by  tho  division  iricUidc  infovmation  gathoring  for 
a  total  statewide  enfcrc.y  gross  plan.  Thir,  plan  would  provide  a  long-- 
range  projection  of  the  state's  energy  needs  and  capabilities  for 
several  decades.  A  computer  data  bank  capable  of  handling  the  vast 
airiount  of  information  necessary  to  process  the  applications  for  co!i- 
struction  permits  is  also  in  the  planning  stages. 
£;;;iZjEnGrgy  planning  is  still  very  much  in  the  embryonic  stage  and  it 
is  therefore  difficult  to  assess  its  administration  of  the  siting  act. 
Perhaps  its  handling  of  the  applications  for  the  Billings-Great  Falls 
transmission  line  and  the  Colstrip  projects  vrill  provide  a  better  means 
of  judging  its  success. 

/mrr  The  vast  magnitude  of  the  countless  environmental  factors  inherent 
in  the  implementation  of  the  siting  act  and  in  the  comprehensive  exploration 
of  energy  planning  for  the  future  imposes  a  tremenduus  responsibility  on 
this  young  new  incipient  division.  It  is  not  enough  to  cmp'iasi^e  the 
significance  of  the  expedient  attainment  of  a  broad,  interdisciplinary 
^taff  with  solid  expertise.  If  the  proficiency  of  the  staff  is  less  than 
that  of  the  utilities,  it  is  possible  that  the  best  interests  of  Montanans 
could  be  subverted.  The  responsibilities  of  the  Division  of  Energy  Planning 
are  amplified  severalfold  in  its  consideration  of  the  political,  social, 
and  economic  factors  witliin  the  delicate  balance  between  energy  use  and 
the  environment. 
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/.-.  /The  royulation  of  land  periodically  flooded  by  strcainr,  or  rivers  is 
a  troublesome  problem  throucjiiout  the  United  States.  The  1971  flontana 
Legislature  addressed  this  problem  vn  th  the  Floodv.'ay  Management  and  Regu- 
lation Act,  which  instructed  the  Montana  Vlater  Resources  Board  to  initiate 
a  comprehensive  program  to  delineate  floodways  for  every  v/atercourse  in  the 
state  and  to  adopt  rules,  regulations,  and  minimum  standards  for  managing 
land  use  within  the  floodway.  The  1973  legislature  amended  the  act,  making 
the  100-year  flood  (the  flood  magnitude  expected  to  recur  on  the  average 
once  cMery   100  years)  definitive  for  the  floodway. 

L —  /The  board  is  further  required  to  establish  and  record  floodway-encroach- 
ment  lines  in  the  office  of  the  appropriate  county  clerk  and  recorder,  after 
holding  a  public  hearing  about  the  location  of  these  lines.  These  lines 
represent  the  estimated  outer  boundary  of  the  100-year  floodway  and  within 
these  lines  the  local  government  having  jurisdiction  over  the  area  is 
allowed  one  year  to  promulgate  and  institute  regulations  that  meet  or  exceed 
the  minimum  standards  adopted  by  the  state.  If  at  the  end  of  a  year  the 
local  government  has  not  acted,  the  state  standards  go  into  effect  and  are 
enforced  by  the  state  until  acceptable  local  standards  are  adopted. 
yCTlThe  act  stipulates  types  of  land  uses  and  activities  to  be  permitted 
and  to  be  prohibited  within  the  floodway-encroachment  lines.  With  regard 
to  the  latter  uses,  the  board  and  the  local  government  are  authorized  to 
issue  permits  allowing  prohibited  uses  after  considering  factors  outlined 
by  the  act.  However,  under  the  present  state  regulations,  the  board  may 
refuse  a  permit  regardless  of  local  approval  and  in  no  case  will  the  board 


grant  a  psrnnt  v/hen  the  local  government  has  retusen  to  grant  one. 

CT^J  The  Floodway  Management  Bureau  in  the  Water  i'e:,ourccs  Division  of  the 

Department  of  Natural  Resources  and  Conservation  is  in  charge  of  the  technic 

aspects  of  iuiplempntinq  this  act.  The  bureau  has  been  gathering  clelineatioi 

studies  undertaken  by  the  Corps  of  Engineei's,  the  Soil  Conservation  Service 

and  the  U.S.  Geological  Survey,  and  preparing  the  state  regulations  and 

minimum  standards.  Presently,  about  1?0  miles  of  floodway  have  been  delinc; 

and  the  bureau  is  holding  its  first  hearings  on  floodv;ay-encroachment  lines 

this  November. 

/^^^'Jlho.  major  delineation  studies  will   require  ma?iy  years  to  complete.     In 

the  interim,  various  land  uses--subdivisions  in  particular-^are  and  \;ill   be 

encroaching  on  flood/plains.     Recognizing  the  timeliness  and  sign-'ficance  o 

this  problem,   the  chief  of  the  Floodway  Management  Bureau  has  offered  his 

staff's  technical   services  to  the  Department  of  Health  and  Environmental 

Sciences  (HF.S)  and  the  Division  of  Planning  and  Economic  Development  (PED) 

in  t!)e  Department  of  Intergovernmental   Relations  to  delineate  the  100-year 

floodplain  on  a  subdivision  by  subdivision  basis.     Use  of  th^  staff's 

capabilities  will   enhance  the  efforts  of  the  two  agencies  to  implciiient 

HB  465  and  SB  208,  respectively. 

-f// 
/:iir7Subdividers  of  land  within  2,000  fe.^t  of  a  perennial   stream  that  has 

not  had  an  official   floodway  delineation  study  will   be  required  to  supply 

to  liES  and  PED  four  stream  channel  cross-sections,  a  water  surface  profile, 

and  other  pertinent  information  on  the  stream  reach  involved.     Using  a 

co.!i|)uterized  nietiiodology  supplied  by  the  Seattle  District  Office  of  the 

Corps  of  Engineers,  the  Floodway  Management  Bureau  will   calciilate  the 

estimated  water  surface  elevation  at  that  slream  reach  during  the  100-year 
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flood.  With  tills  information  the  floodv/ay-cncroacliment  lines  can  be 
delineated  and  employed  in  evaluatinq  the  proposed  subdivision  with 
rc-jard  to  the  Floodway  Manatjement  and  Reciulation  Act,  and  other  relevant 
leqislation. 

} — /  Montanans  have  long  occupied  the  floodplains  because  they  have  found 
them  profitable  and  convenient  places  to  live.  But  this  occupancy  has 
been  at  a  high  cost  in  terms  of  necessary  protection  and  unpredictable 
catastrophe.  The  Floodv/ay  Management  Act  is  designed  to  bring  more  harmony 
into  this  struggle  with  nature  by  reserving  the  floodways  for  open-space 
purposes  such  as  recreation  and  agriculture.  Diligent  implementation  of 
the  act  will  diminish  the  conflict  as  v.'ell  as  the  costs  of  protection  and 
avoid  threats  to  life  and  property. 
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r'"J__''[The  authority,  respoiibibil  ity,  and  regulatory  tools  given  the  Reclamation 
\  nivif.ion  of  the  Department  of  State  Lands  increased  significantly  during  the 
/  l^)/3  loqislativo  session. 

,   ■\']\)c   Montana  Strip  Mining  and  Reclaniaiion  Act  (SB  94)  charges  the  depart- 
iiu'nt  with  ri'gulation  ot  all  ex|)lora tioii,  mining,  and  reclamation  of  operations 
involving  coal,  clay,  phosphate  rock,  and  uranium.  The  deiiartment  is  faced 
with  the  evaluation  of  several  applications,  since  contracts  under  previous 
reclamation  laws  will  be  cancelled  this  December.  Cy  then,  the  companies 
now  operating  in  Montana  must  be  in  coiiipliance  with  the  new  law. 
\:"'''^\   The  Strip  Mined  Coal  Conservation  Act  (SB  ^04)  requires  that  the  depart- 
ment evaluate  each  operation  to  determine  if  the  operator  is  recovering  all 
coal  economically  feasible  to  surface  mine  that  is  suitable  for  sale  in  the 
usual  course  of  trade. 
>^_  _\  The  Open  Cut  Mining  Act  (SB  403)  requires  that  the  land  de[iartment  enter 
into  reclamation  contracts  with  all  sand,  gravel,  and  bentonite  operations 
removing  10,000  cubic  yards  or  more  of  material  .  Moreover,  recent  increases 
in  the  price  of  gold  and  other  locatable  minerals  have  required  the  depart- 
ment to  evaluate  hundreds  of  small  mine  applications  under  the  flardrock  Act 

of  1971. 

ill 
lZ^  At  the  time  of  this  writing,  the  Reclamation  Division  had  not  significantly 

increased  its  staff  beyond  ttie  pre-legislation  level.  The  division  now  con- 
sists of  seven  people  with  expertise  in  wildlife,  forestry,  forest  ecology, 
mining  engineering,  mining  geology,  and  range 'management.  This  probably 
does  not  constitute  a  interdisciplinary  staff  of  sufficient  breadth  to 
effectively  deal  with  the  array  of  technical  and  administrative  problems 
imposed  by  the  new  legislation.  The  department  has  indicated,  however,  that 


a  r,oils  scientist,  a  hydro! onist.^ncl  posi^iblv  other  specialists  will   l)0 
added  soon.     The  R&clain.-ition  Pivision  budget  for  this  bicnniurn  appartirtly 
includes  fi'iKling  for  several    riKv  positions.     For  fiscal  yoars  1973-74  and 
19?'':-75  $215,000  and  $225,000  respectively  wore  appropriated  to  the 
division.      RxpMiditures  for  fiscal   year  1972-73  totaled  about  $90^000. 
C-....\  An  ir.tradeparcinental   reorganization  with  formation  of  a  Staff  Services 
Division  resulted  in  some  personnel   shifting  and  possibly  a  slight  increase 
in  total   man-hours  available  to  the  reclaiiiation  c[ivisioi^     Staff  Services 
is  charged  with  writing  environinental   impact  stateinents_^thereby  j-croving 
most  of  that  load  from  the  reclamation  division  and  handling  all  of  the 
lega^:   problems. 

AW 

.—-^\ Reclamation  in  the  northern  Great  Plains  is  still  in  its  infancy,  and 
liontanu  must  be  aware  of  the  course  of  events  that  has  occurred  in  other 
mining  states.  Strong  laws  liave  been  passed  but  often  have  not  been 
stringently  enforced.  This  must  not  happen  in  Montana.  Solid  inter- 
disciplinary expertise  will  enable  the  Department  of  State  tabids  to  cope 
with  pressures  from  interests  regulated  by  the  law.  Further  the  department 
will  need  the  administration's  full  support  which  in  turn  depends  on 
widespread  public  insistence  on  stringent  enforcem,ent.  The  ultimate 
effectiveness  of  the  new  reclamation  statutes  rests  with  the  resolve  of  the 
people. 
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